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Stanley Wrick appeals froma sunmary judgnment in favor of
the State Board of Equalization (the Board) in the anount of
$431,894.20 in sales tax, interest, and penalties. Wrick
contends the provisions of Revenue and Taxati on Code section

6829 (section 6829) (all further section references are to this



code unl ess otherw se specified), inposing personal liability on
corporate officers upon term nation of the corporation for the
corporation’s unpaid sales tax, does not apply to himas he
resigned his position with Softron International, Inc. (Softron)
over one year before the corporation ceased business. He
further contends the Board's interpretation of section 6829
woul d make the statute unconstitutionally vague for failure to
give fair notice of liability.

Wrick's contentions rely on the statute’s use of the
present tense in describing responsible officers. Because the
Legi sl ature has directed, in the Revenue and Taxati on Code, that
the present tense includes the past tense, section 6829 covers
former officers, as well as those in charge when the corporation
ceases. W affirmthe judgnent.

FACTS AND PROCEDURAL BACKGROUND

In 1989, Wrick and two partners forned a partnership to
manuf acture and sell a water softening device. Later that year
t hey conveyed the assets of the partnership to a corporation,
Softron. Softron manufactured and sold water softening devices,
addi ng sales tax reinbursenment to the sales price. Softron
failed to pay sales tax due the Board from Novenber 1, 1989,

t hrough June 30, 1991.

Wrick was chief financial officer of Softron during this

period. He was paid over $120,000 in 1991 and owned 30 percent

of the common stock. He had authority to draw checks on



Softron’s bank account. From January thorough August 1991,
Softron paid other creditors mllions of dollars.

Wrick resigned fromSoftron in August 1991. He knew t hen
that Softron owed sales tax. |In October, Wrick sold his common
stock to Ray Masten and Lorne Bay. He bargained for and
received an indemification fromthemfor any liability for
Softron’s unpaid taxes. Sone time after this sale but before
May 1995, Softron was term nated, abandoned, or dissol ved.

On May 11, 1995, the Board issued a notice of determ nation
for Wrick’s personal liability for Softron’s unpaid sal es tax,
interest, and penalties. Wrick petitioned for redeterm nation
and the Board issued a notice of redeterm nation on May 1, 1998.
In June 1999, the Board issued a certificate of delinquency.
Wrick failed to pay any of the amount due. One nonth |ater
t he Board brought suit to collect the delinquency.

The Board noved for summary judgnent, contending it had
established Wrick’s personal liability as a responsible officer
of Softron for paynment of sales tax, interest, and penalties
owed by Softron.

I n opposition, Wrick did not contest any of the facts the
Board cl ai med as undi sputed. Instead, he argued that as a
former officer of Softron, he could not as a matter of |aw be
hel d personally Iiable under Revenue and Taxati on Code section
6829 for Softron’s unpaid sal es tax.

The trial court rejected Wrick’s argunent that section
6829 |imted liability to those who were corporate officers at

the time of dissolution. It awarded the Board $431, 894. 20.



DI SCUSSI ON
I

For the privilege of selling tangible personal property at
retail, California inposes a tax on the retailer’s gross
recei pts fromthe sale of tangible personal property. (8 6051.)
Softron made retail sal es of tangible personal property, but
failed to pay the sales tax due. The Board seeks to collect the
tax, plus interest and penalties, fromWrick, on the basis that
he was responsi ble for paying Softron’s sales tax. The Board
relies on section 6829.

Section 6829 provides that upon term nation, dissolution,
or abandonnent of a corporation or certain other business
entities, the person having control or supervision of or
responsibility for filing returns and payi ng taxes, shall be
personally liable for unpaid taxes, interest, and penalties, if
such person willfully failed to pay or cause to be paid any
taxes due. (ld., subd. (a).) The officer shall be liable only
for taxes that became due during the period he had control,
supervision or responsibility. (ld., subd. (b).) Personal
liability may be inposed only if the Board can show that the
corporation included tax reinbursenent in the selling price of
t he tangi bl e personal property. (l1d., subd. (c).) “[Willfully
fails to pay or cause to be paid” neans the failure was the
result of an intentional, conscious, and voluntary course of
action. (ld., subd. (d).) The sumdue under this section my

be coll ected by determ nation and collection in the manner set



forth in chapter 5 (comencing with section 6451) and chapter 6
(commencing with section 6701). (1d., subd. (e).)
The heart of this dispute is the proper interpretation of

subdi vi sion (a) of section 6829. That subdivision provides in

pertinent part: “[U pon termnation, dissolution, or
abandonnent of . . . a domestic or foreign corporate
busi ness, any officer, . . . or other person having control or

supervi sion of, or who is charged with the responsibility for
the filing of returns or the paynent of tax, or who is under a
duty to act for the corporation, . . . in conplying with any
requi renent of this part, shall be personally liable for any

unpai d taxes and interest and penalties on those taxes, if the

officer, . . . or other person willfully fails to pay or cause
to be paid any taxes due fromthe corporation, . . . pursuant to
this part.”

Wrick contends that based on the statute’s words, tense,
and structure, personal liability can be inposed only on
officers, who at the tine the corporation ceased, fail to cause
the corporation to pay unpaid sales taxes. He contends the

phrase “upon term nation, dissolution, or abandonnent,” limts

the period for determning who is a responsible person, as well

as when personal liability may be inposed. He argues the use of
the present tense -- “having control or supervision of,” “is
charged with,” “who is under a duty” -- indicates the

determ nation of who is a responsible person is to be made “upon

term nation, dissolution, or abandonnent.”



The Board contends “upon term nation, dissolution, or
abandonnent” is nerely a condition precedent that describes the
event that nust occur before the statute cones into play. The
use of the present tense does not limt the statute’s
application to those who were officers when the corporation
ended because section 11 provides that in construing the Revenue
and Taxation Code, “[t]he present tense includes the past and
future tenses.” Further, the Board argues Wrick’s
interpretation would allow the statute to be easily thwarted; an
of ficer who diverted collected sales tax for a fly-by-night
corporation to other creditors, or his own pocket, could avoid
personal liability sinply by resigning before the corporation
ceased busi ness.

“The applicable principles of statutory construction are
well settled. ‘In construing statutes, we nust determ ne and
effectuate legislative intent.” [Ctation.] ‘To ascertain
intent, we look first to the words of the statutes’ [citation],
‘giving themtheir usual and ordinary nmeaning’ [citation]. |If
there is no anbiguity in the |anguage of the statute, ‘then the
Legislature is presuned to have neant what it said, and the
pl ai n nmeani ng of the | anguage governs.” [Citation.] ‘Were the
statute is clear, courts will not “interpret away cl ear |anguage
in favor of an anbiguity that does not exist.” [Citation.]’
[Citation.]” (Lennane v. Franchise Tax Bd. (1994) 9 Cal.4th
263, 268.) “If the Legislature has provided an express

definition of a term that definition ordinarily is binding on



the courts. [Citations.]” (Curle v. Superior Court (2001) 24
Cal . 4th 1057, 1063.)

In construing a statute, we nust follow the |egislative
mandat e for construction. In County of Fresno v. Shelton (1998)
66 Cal . App. 4th 996, the statute at issue was a portion of the

Em nent Domain Law, Code of Civil Procedure section 1240. 350,

that provides: “Wenever a public entity acquires property for
a public use . . . , the public entity nay exercise the power of
em nent domain to acquire such additional property . . . .” The

trial court held the County | acked standing to bring the
condemnati on action because it had not yet acquired property for
a public use; that acquisition was still in progress. The
appel l ate court reversed, noting the trial court had repl aced
“acquires” with the past tense “acquired.” “But even nore
significantly, the trial court appears to have not taken into
account [Code of Civil Procedure] section 1235.050's |egislative
mandate that statutes found in title 7 of the Em nent Donmain
Law, of which [Code of Civil Procedure] section 1240.350 is a
part, be construed so that the ‘present tense includes the past
and future tenses; and the future, the present.’” (Shelton,
supra, at p. 1011, fn. omtted.) Wien read in light of this
directive, the statute plainly authorized the County’ s em nent
domai n proceeding. (ld. at p. 1012.)

Here, the legislative mandate for construction resol ves any
anbiguity in section 6829, subdivision (a). Wrick’'s
interpretation of subdivision (a) of section 6829 is based

largely on the Legislature’s use of the present tense. The



Legi sl ature has al so provided that unless the context otherw se
requires, certain general provisions govern the construction of
t he Revenue and Taxation Code. (8 5.) Anong these is that
“[t]he present tense includes the past and future tenses; and
the future, the present.” (8 11.) Applying this construction,
subdi vi sion (a) of section 6829 provides in part as foll ows:
“['U pon term nation, dissolution, or abandonnent of . . . a
donestic or foreign corporate . . . business, any officer,
or other person having [or who had] control or supervision of,
or who is [or was] charged with the responsibility for the
filing of returns or the paynment of tax, or who is [or was]
under a duty to act for the corporation, . . . in conplying with
any requirenment of this part, shall be [or is] personally |iable
for any unpaid taxes and interest and penalties on those taxes,
if the officer, . . . or other person willfully fails [or
failed] to pay or cause to be paid any taxes due fromthe
corporation, . . . pursuant to this part.” Construing the
present tense to include the past tense, the statute is
unanbi guous that personal liability may be inposed on a
responsi bl e person even if he is no longer with the corporation
at term nation.

Wrick does not address the effect of section 11 in the
construction of section 6829. |Indeed, he concedes the
Legi slature “certainly could have” witten the statute to read
that an officer who is or was charged with causing the
corporation to pay sales tax is liable. Section 11 dictates

that the Legislature did just that. In section 6829,



subdi vision (a), construing the present tense to include the
past is not discordant in context; rather, it is in harnony with
subdi vision (b), which limts the officer’s liability “only for
taxes that becanme due during the period he or she had the
control, supervision, responsibility, or duty to act for the
cor poration, ”

This interpretation of section 6829, allowing the Board to
seek recovery fromformer as well as current officers of a
term nated corporation, is consistent with other provisions of
t he Revenue and Taxation Code that provide for aggressive
coll ection of sales tax. The Board may require security for tax
liabilities (8 6701), levy property (8 6703), inpose a tax lien
(8§ 6756), issue a warrant for collection of tax (8 6776), seize
and sell personal property (8 6796), and hold a purchaser of a
busi ness or stock of goods personally liable for unpaid tax if
the purchaser failed to properly w thhold fromthe purchase
price to cover the tax liability (8 6812). These renedies are
cumul ative. (8 6827.) No |legal proceeding may be instituted to
enjoin the collection of sales tax. (8 6931.) To contest
l[iability the retailer nust file a return, pay the tax, and seek
a refund. (88 6901-6906.)

Wrick contends that if the Legislature had intended to
i npose personal liability upon officers who were not in charge
when the corporation termnated, it would have foll owed the
nodel of Unenpl oynent | nsurance Code section 1735. That section
provi des, in pertinent part: “Any officer, nmmjor stockhol der,

or other person, having charge of the affairs of a corporate



enploying unit, who willfully fails to pay contributions
required by this division or wthhol dings required by Division 6
on the date on which they becane delinquent, shall be
personally liable for the amount of the contributions,
wi t hhol di ngs, penalties, and interest due and unpaid by such
enpl oyi ng unit. ”

Unenpl oynent | nsurance Code section 1735 nmakes an officer
personally liable for unpaid contributions at any tine,
regardl ess of the corporation’s status. It is undisputed that
personal liability arises under section 6829 for unpaid sal es
tax only “upon term nation, dissolution, or abandonnent” of the
corporation. The Legislature chose, for whatever reason, to
l[imt personal liability to when the corporation ceased.

Per haps because the Board has the ability to require security
for sal es taxes under section 6701, to levy aretailer’s
property under section 6703, and to inpose a lien for unpaid

t axes under section 6757, the Legislature believed the Board had
adequate renedi es without personal liability of officers, until
the corporation ceased to exist. Since the Legislature was
addressing a different situation, it had no reason to adopt
Unenpl oynent | nsurance Code section 1735 as a nodel.

Wrick contends the Board s interpretation of section 6829
woul d create a statute of Iimtations without Iimt as the Board
could go back in time indefinitely to collect unpaid sales tax
fromfornmer officers. W disagree. Subdivision (e) of section
6829 provides: “The sumdue for the liability under this

section may be collected by determ nation and collection in the

10



manner provided in Chapter 5 (comencing with Section 6451) and
Chapter 6 (commencing with Section 6701).” These chapters
provide limtation periods for both a notice of deficiency and a
suit to collect tax. Section 6487 provides a statute of
limtations of three years, or eight years if no return was
filed, for sending a notice of deficiency determ nation. Taxes
are del i nquent 30 days after the deficiency notice or 30 days
after the order on the petition for redeterm nation. (88 6561;
6564.) Under section 6711, the Board may bring suit within
three years after the delinquency of any tax.

Wrick contends section 6487 by its terns applies only to a
“taxpayer” and a former officer is not a taxpayer; the
corporation is. But these provisions are nade applicable to the
of fi cer by subdivision (e) of section 6829. Wrick offers no
per suasi ve reason why these limtations do not apply to
liabilities under section 6829. Significantly, he does not
rai se a statute of limtations defense in his case.

The | anguage of subdivision (a) of section 6829, construed
in accordance with the nandate of section 11, provides for the
personal liability of any responsible officer for unpaid sales
tax upon term nation, dissolution, or abandonnment of the
corporation. Since we have found the | anguage of the statute
clear, we need not resort to extrinsic aids to interpret it.
Accordingly, we deny the requests of both the Board and Wri ck
that we take judicial notice of certain naterials of the

statute’s legislative history.
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As Wrick did not dispute any of the facts establishing
that he was a responsible officer who willfully failed to pay or
cause to be paid Softron’s sales tax, the trial court did not
err in granting sunmary judgnment for the Board.

I

Wrick contends that the Board' s interpretation of section
6829 nust be rejected because such interpretati on would render
section 6829 unconstitutionally vague. A statute will be upheld
against this challenge “if it (1) gives fair notice of the
practice to be avoided, and (2) provides reasonably adequate
standards to guide enforcenent. [Ctations.]” (Fisher v. Gty
of Berkeley (1984) 37 Cal.3d 644, 702.) Wrick argues section
6829 is unconstitutionally vague because it did not give him
fair notice that he could be personally liable for Softron’s
unpai d taxes, interest, and penalties after he left the
cor porati on.

A vague law is offensive for several reasons. “First, the
person of ordinary intelligence should have a reasonabl e
opportunity to know what is prohibited. A vague |aw may trap
t he i nnocent by not providing fair warning. Second, a vague |aw
i nperm ssibly del egates the legislative job of defining what is
prohi bited to policenen, judges, and juries, creating a danger
of arbitrary and discrimnatory application. Third, a vague |aw
may have a chilling effect, causing people to steer a w der
course than necessary in order to avoid the strictures of the
I aw.

" (Ewing v. Gty of Carnel-By-The-Sea (1991) 234 Cal . App. 3d
1579, 1594.)
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The standards for certainty in a civil statute are |ess
exacting than the standards for a crimnal statute. (Duffy v.
State Bd. O Equalization (1984) 152 Cal.App.3d 1156, 1173.)
““1t is true that “[c]ivil as well as crimnal statutes nust be
sufficiently clear as to give a fair warning of the conduct
prohi bited, and they nust provide a standard or gui de agai nst
whi ch conduct can be uniformy judged by courts. ”
[Ctations.] However, “‘[r]easonable certainty is all that is
required. A statute will not be held void for uncertainty if
any reasonabl e and practical construction can be given its
| anguage.” [Citation.] It will be upheld if its terns may be
made reasonably certain by reference to other definable
sources.” [Citations.]’ [Citation.] To be valid, a tax
statute nust prescribe a standard sufficiently definite to be
under st andabl e to the average person who desires to conply with
it. [Ctation.]” (Ibid.)

Section 6829 easily neets this standard. As discussed
above, the reasonable and practical construction of its
| anguage, in light of section 11, is that upon term nation of a
corporation, any current or former officer nay be personally
liable for unpaid sales taxes of the corporation if the officer
willfully failed to pay such taxes. Wrick’s contention that he
did not have fair notice of personal liability is unavailing.
Regardl ess of the details pertinent to the application of
section 6829, he had notice that he could avoi d personal
liability for Softron’s sales taxes by seeing that such taxes

were paid when due. When he |left Softron, Wrick knew unpaid

13



sal es taxes were due. Further, his bargaining for

i ndemrmi fication for such tax liability indicates he had notice
of potential liability. 1In his case, section 6829 was hardly a
trap for the innocent.

After the Board filed the Notice of Determ nation agai nst
Wrick, it enacted a regulation interpreting section 6829. The
regul ation provides in part: “Any responsible person who
willfully fails to pay or to cause to be paid, under
ci rcunst ances set forth below, any taxes due froma donestic or
foreign corporation or limted liability conpany pursuant to
Part 1, Division 2, of the Revenue and Taxati on Code shall be
personally liable for any unpaid taxes and interest and
penal ties on those taxes not so paid upon term nation,

di ssol ution, or abandonnent of the corporate or limted
l[iability business.” (Cal. Code Regs., tit. 18, 8 1702.5.)

Wrick contends this regulation is evidence that section
6829 failed to give fair warning because the Board had to
rearrange the wordi ng of section 6829 to achieve its
interpretation. Wrick contends that by noving the phrase “upon
term nation, dissolution, or abandonment” to the end, the Board
altered section 6829 and i nperm ssibly expanded its scope.
Since the regulation is conpatible with the construction of the

| anguage of section 6829, we reject these contentions.
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DI SPCSI TI ON
The judgment is affirmed. (CERTIFIED FOR PUBLI CATI ON.)

MORRI SON ,

W& concur:

BLEASE , Acting P.J.

CALLAHAN , J.
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